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IN THE UTAH COURT OF APPEALS 
OF THE STATE OF UTAH 
DAVID LEE HEWITT, 
Petitioner and Appellant, 
vs, 
STATE OF UTAH, 
Respondent and Appellee, 
Case Mo. 930035-CA 
Priority No. 3 
STATUTES AN CONSTITUTIONAL PROVISIONS 
The following statutes and constitutional provisions 
are copied in Appendix 1 to this brief: 
Constitution of Utah, Article I section II 
United States Constitution Amendment VI 
Utah Code Ann. 78-12-31.1 
Utah Rules of Civil Procedure, Rule 65B 
SUMMARY OF ARGUMENT 
In the Appellee's response brief it become apparent the 
Appellee now wishes to narrow the Courtfs findings down to 
two issues. That of a waiver of an appeal and an attempt 
to state that the Appellant's other claims were not raised 
in the trial court, therefore should not be reviewed on appeal. 
In a reading of both the record and the Appellee's brief 
it becomes obvious that the Appellee should not be able to 
successfully argue out one side of its mouth that the statute 
of limitations, 78-12-31.1, denies Appellant's the right to 
address the courts for violations of rights, and out of the 
- 1 -
other side of its mouth, that the statute does not apply nor 
does not unconstitutionally abrogate Appellant's right to 
bring action for violations of rights. It simply can't have 
it both ways. The clear, plain constitutional language simply 
provides that procedures resulting in rights violations occurs, 
one may bring an action therefore, and that right cannot be 
abrogated, unless the legislature provides an alternative 
readdress system. 
There was not a valid waiver in this case at bar. The 
courts have long held that compliance with certain requirements 
must be met to sufficiently assume that the waiver was proper. 
The Appellant did not have proper assistance of counsel nor 
was the waiver entered with full knowledge and understanding 
of its consequences and of the rights the Appellant was 
waiving. See generally Summers v. Cook, 759 P.2d 341 (Utah 
Ct. App. 1988). 
The Appellee's claim that Appellant's additional claims 
are not contained in the record is invalid. Appellant was 
not provided an opportunity to fully argue these claims despite 
the Appellant's motion and request for hearing on respondent's 
motion to dismiss that was made to the trial court but totally 
ignored by the court. However the claims are raised in the 




THE TRIAL COURT ERRED IN DISMISSING THE 
PETITION ON THE GROUNDS OF WAIVER OF AN 
APPEAL 
The Appellee would have this Court believe that the 
Appellant knew or should have known of the issues raised in 
his post-conviction petition, at the time of sentencing, 
therefore Appellant waived his right to appeal* Brief of 
Appellee at 7. The Court should reject this view because 
it begs the question. The question, in view, is with the 
Appellant being nothing more than a layman in procedures of 
law, and by not receiving adequate assistance of counsel, 
how is possible that the Appellant either knew or should have 
known these issues. Is not the Appellant, "entitled to more 
than just a warm body standing next to him during a criminal 
process". See U.S. v. Otero, 848 F.2d 835, 837, 839 (7th 
Cir. 1988); McMann v. Richardson, 397 U.S. 759, 771 n.14 
(1970). Also see Fernandez v. Cook, 783 P.2d 547 (Utah 1989); 
Chess v. Smith, 617 P.2d 341 (Utah 1980). Because of personal 
lack of knowledge and the absence of competent assistance 
of counsel, the Appellant had no knowledge, or an opportunity 
to appeal. In no place of the Appellee's brief does he argue 
that trial court participated adequately, therefore it must 
be assumed that the Appellee concedes and admits that the 
errors perpetrated by trial counsel was sufficiently egregious 
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and prejudicial towards the Appellant. See Murray v. Carrier, 
477 U.S. 478, 496 (1986)(dictum) . Also see Strickland v. 
Washington, 466 U.S. 668 (1984); Sixth Amendment to the United 
States Constitution. Appellant did not knowingly or 
voluntarily waive the right to appeal. 
POINT II 
HEABUS CORPUS PETITION IS PROPER PLATFORM 
TO COLLATERALLY ATTACK A SENTENCE UNDER 
THE CIRCUMSTANCES 
The Appellee has attempted to show that the Appellant 
is incorrectly attempting to use Rule 65B(b), Utah Rules of 
Civil Procedures, to correct his failure to raise his 
complaints in the proper manner. Appellee relief at 8. 
However this is incorrect. After the concealment of the facts 
necessary to warrant a cause of action came to light, with 
consideration of the length of time that had since passed 
from the time of sentencing up to the discovery of these facts, 
the Appellant was effectively barred from addressing these 
issues through regular appeal procedures. Therefore Appellant 
only mode to properly address these issues to the court is 
by way of petition for relief under Rule 65B. See Syddall 
v. Turner, 20 Utah 2d 263, 437 P.2d 194 (1968); Bryant v. 
Turner, 19 Utah 2d 284, 431 P.2d 121 (1967); Gallegos v. 
Turner, 17 Utah 2d 273, 409 P.2d 386 (1965). Also see State 
v. Johnson, 635 P.2d 36 (Utah 1981), where the Court held 
_ 4 _ 
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POINT III 
APPELLANT'S OTHER POINTS WERE RAISED IN 
THE DISTRICT COURT 
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record through his request that he be granted a hearing. 
Unfortunately, he was not. 
Nonetheless, the Utah Supreme Court has held that as 
a general rule, an issue raised initially in a reply brief 
will not be considered on appeal, although the court, in its 
discretion, may decide a case upon any points that its proper 
disposition may require, even if first raised in a reply brief. 
See Romrell v. Zions First Nat'l Bank, 611 P.2d 392 (Utah 
1980). 
CONCLUSION 
Based upon the foregoing, this Court should reverse the 
court's order and remand the petition back for further and 
proper proceedings consistent with its ruling. Or in the 
alternative, order the petition back to the lower court with 
an order that the Appellant be resentenced so as to afford 
him an opportunity of prosecuting and perfecting an appeal. 
RESPECTFULLY SUBMITTED this \ ^ day of June, 1993. 
DAVID LEE HEWITT 
Appearing Pro Se 
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The undersigned, David Lee Hewitt, hereby certifies that 
he mailed eight copies of the forgoing to the Utah Court of 
Appeals and two copies of the forgoing to the Attorney General's 
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David Lee Hewitt 
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CONSTITUTION OF UTAH 
ARTICLE I 
DECLARATION OF RIGHT 
Sec* 11. [Courts open - Redress of injuries] 
All courts shall be open, and every person, for an injury done 
to him in his person, property or reputation, shall have remedy 
by due course of law, which shall be administered without denial 
or unnecessary delay; and no person shall be barred from 
prosecuting, or defending before any tribunal in this State, 
by himself or counsel,any civil cause to which he is a party• 
UTAH CODE ANNOTATED 
78-12-31.1. Habeas corpus - Three months. 
Within three months; 
For relief pursant to a writ of habeas corpus. This 
limitation shall apply not only as to grounds known to petitioner 
but also to grounds which in the exercise of reasonable diligence 
should have been known by petitioner or counsel for petitioner 
Rule 65B. Extraordinary relief. 
(a) Availability of remedy. Where no other plain, speedy and 
adequate remedy is available, a person may petition the court for 
extraordinary relief on any of the grounds set forth in paragraph 
(b) (involving wrongful imprisonment), paragraph (c) (involving 
other types of wrongful restraint on personal liberty), paragraph 
(d) (involving the wrongful use of public or corporate authority) 
or paragraph (e) (involving the wrongful use of judicial authority 
and the failure to exercise such authority). There shall be no 
special form of writ. The procedures in this rule shall govern 
proceedings on all petitions for extraordinary relief. To the 
extent that this rule does not provide special procedures, 
proceedings on petitions for extraordinary relief shall be governed 
by the procedures set forth elsewhere in these rules. 
(b) Wrongful imprisonment. 
(1) Scope. Any person committed by a court to imprisonment in 
a state prison, other correctional facility or county jail who 
asserts that the commitment resulted from a substantial denial of 
rights may petition the court for relief under this paragraph. This 
paragraph (b) shall govern proceedings based on claims relating to 
original commitments and commitments for violation of probation or 
parole. This paragraph (b) shall not govern proceedings based on 
claims relating to the terms or conditions of confinement. 
(2) Commencement. Except for challenges to parole violation 
proceedings, the proceeding shall be commenced by filing a 
petition, together with a copy thereof, with the clerk of the 
district court in the county in which the commitment leading to 
confinement was issued. The court may order a change of venue on 
motion of a party for the convenience of the parties or witnesses. 
Petitions challenging parole violation proceedings shall be 
commenced by filing a petition together with a copy thereof, with 
the clerk of the district court in the county in which the 
petitioner is located. 
(3) Contents of the petition. The petition shall set forth 
all claims that the petitioner has in relation to the legality of 
the commitment. Additional claims relating to the legality of the 
commitment may not be raised in subsequent proceedings except for 
good cause shown. The petition shall state: 
(A) the place where the petitioner is restrained; 
(B) the name of the court by which the petitioner was 
convicted and sentenced and the dates of proceedings in which the 
conviction was entered, together with the court's case number for 
those proceedings, if known by the petitioner; 
(C) in plain and concise terms, all of the facts on the 
basis of which the petitioner claims a substantial violation of 
rights as the result of the commitment; 
(D) whether or not the judgment of conviction or the 
commitment for violation of probation or parole has been reviewed 
on appeal, and, if so, the number and caption or title of the 
appellate proceeding and the results of the review; 
(E) whether the legality of the commitment has already 
been adjudicated in any prior post-conviction or other civil 
proceeding, and if so the reasons for the denial of relief in the 
prior proceeding. 
(4) Attachments to the petition- The petitioner shall attach 
to the petition affidavits, copies of records or other evidence 
available to the petitioner in support of the allegations. The 
petitioner shall also attach to the petition a copy of the 
pleadings filed by the petitioner in any prior post-conviction or 
other civil proceeding that adjudicated the legality of the 
commitment, and a copy of all orders and memoranda of the court. If 
copies of pertinent pleadings, orders, and memoranda are not 
attached, the petition shall state why they are not attached, 
(5) Memorandum of authorities. The petitioner shall not set 
forth argument or citations or discuss authorities in the petition, 
but these may be set out in a separate memorandum, two copies of 
which shall be filed with the petition-
(6) Assignment by the presiding judge. On the filing of the 
petition, the clerk shall promptly deliver it to the assigned judge 
of the court in which it is filed. Except for challenges to parole 
violation proceedings, the presiding judge shall if possible assign 
the proceeding to the judge who issued the commitment. 
(7) Dismissal of frivolous claims. On review of the petition, 
if it is apparent to the court that the issues presented in the 
petition have already been adjudicated in a prior proceeding, or if 
for any other reason any claim in the petition shall appear 
frivolous on its face, the court shall forthwith issue an order 
dismissing the claim, stating that the claim is frivolous on its 
face. The order shall be sent by mail to the petitioner. 
Proceedings on the claim shall terminate with the entry of the 
order of dismissal. The order of dismissal need not recite findings 
of fact or conclusions of law. 
(8) Service of petitions. If, on review of the petition, the 
court concludes that all or part of the petition is not frivolous 
on its face, the court shall designate the portions of the petition 
that are not frivolous and direct the clerk to serve a copy of the 
petition and a copy of any memorandum by mail upon the attorney 
general and the county attorney. 
(9) Responsive pleading. Within twenty days (plus time 
allowed under these rules for service by mail) after service of a 
copy of the petition upon the attorney general and county attorney, 
or within such other period of time as the court may allow, the 
attorney general or county attorney shall answer or otherwise 
respond to the portions of the petition that have not been 
dismissed and shall serve the answer or other response upon the 
petitioner in accordance with Rule 5(b). Within twenty days (plus 
time allowed for service by mail) after service of any motion to 
dismiss or for summary judgment, the petitioner may respond by 
memorandum to the motion. No further pleadings or amendments will 
be permitted unless ordered by the court. 
(10) Hearings. After pleadings are closed, the court shall 
promptly set the proceeding for a hearing or otherwise dispose of 
the case. Upon motion for good cause, the court may grant leave to 
either party to take discovery or to extend the date for the 
hearing. Prior to the hearing, the court may order either the 
petitioner or the state or county to obtain any relevant transcript 
or court records. The court may also order a prehearing conference, 
but the conference shall not be set so as to delay unreasonably the 
hearing on the merits of the petition. The petitioner shall be 
present before the court at hearings on dispositive issues but need 
not otherwise be present in court during the proceeding. 
(11) Orders. If the court rules in favor of the petitioner, 
it shall enter an appropriate order with respect to the validity of 
the challenged commitment and with respect to rearraignment, 
retrial, resentencing, custody, bail or discharge. The court shall 
enter findings of fact and conclusions of law, as appropriate, 
following any evidentiary hearing or any hearing on a dispositive 
motion. Upon application of the attorney general or the county 
attorney, or upon its own motion, the court may stay release of the 
petitioner pending appeal of its order. 
(12) Costs. The court may assign the costs of the proceeding, 
as allowed under Rule 54(d), to any party as it deems appropriate. 
If the petitioner is unable to pay the costs of the proceeding, the 
petitioner may proceed upon an affidavit of impecuniosity, in which 
event the court may direct that the costs be paid by
 #the county in 
which the complainant was originally charged. 
(13) Appeal. Any final judgment or order entered upon the 
petition may be appealed to and reviewed by the Court of Appeals or 
the Supreme Court of Utah in accord with the statutes governing 
appeals to those courts. 
(c) Other wrongful restraints on personal liberty. 
(1) Scope. Except for instances governed by paragraph (b) of 
this rule, this paragraph (c) shall govern all petitions claiming 
that a person has been wrongfully restrained of personal liberty, 
and the court may grant relief appropriate under this paragraph. 
(2) Commencement. The proceeding shall be commenced by filing 
a petition with the clerk of the court in the district in which the 
petitioner is restrained or the respondent resides or in which the 
alleged restraint is occurring. 
(3) Contents of the petition and attachments. The petition 
shall contain a short, plain statement of the facts on the basis of 
which the petitioner seeks relief. It shall identify the respondent 
and the place where the person is restrained. It shall state the 
cause or pretense of the restraint, if known by the petitioner. It 
shall state whether the legality of the restraint has already been 
adjudicated in a prior proceeding and, if so, the reasons for the 
denial of relief in the prior proceeding. The petitioner shall 
attach to the petition any legal process available to the 
petitioner that resulted in restraint. The petitioner shall also 
attach to the petition a copy of the pleadings filed by the 
petitioner in any prior proceeding that adjudicated the legality of 
the restraint. 
(4) Memorandum of authorities. The petitioner shall not set 
forth argument or citations or discuss authorities in the petition, 
but these may be set out in a separate memorandum, two copies of 
which shall be filed with the petition. 
(5) Dismissal of frivolous claims. On review of the petition, 
if it is apparent to the court that the legality of the restraint 
has already been adjudicated in a prior proceeding, or if for any 
other reason any claim in the petition shall appear frivolous on 
its face, the court shall forthwith issue an order dismissing the 
claim, stating that the claim is frivolous on its face and the 
reasons for this conclusion. The order need not state findings of 
fact or conclusions of law. The order shall be sent by mail to the 
petitioner. Proceedings on the claim shall terminate with the entry 
of the order of dismissal. 
(6) Responsive pleadings. If the petition is not dismissed as 
being frivolous on its face, the court shall direct the clerk of 
the court to serve a copy of the petition and a copy of any 
memorandum upon the respondent by mail. At the same time, the court 
may issue an order directing the respondent to answer or otherwise 
respond to the petition, specifying a time within which the 
respondent must comply. If the circumstances require, the court may 
also issue an order directing the respondent to appear before the 
court for a hearing on the legality of the restraint. An answer to 
a petition shall state plainly whether the respondent has 
restrained the person alleged to have been restrained, whether the 
person so restrained has been transferred to any other person, and 
if so, the identity of the transferee, the date of the transfer, 
and the reason or authority for the transfer. Nothing in paragraph 
(c) shall be construed to prohibit the court from ruling upon the 
petition based upon a dispositive motion, 
(7) Temporary relief. If it appears that the person alleged 
to be restrained will be removed from the court's jurisdiction or 
will suffer irreparable injury before compliance with the hearing 
order can be enforced, the court shall issue a warrant directing 
the sheriff to bring the respondent before the court to be dealt 
with according to law. Pending a determination of the petition, the 
court may place the person alleged to have been restrained in the 
custody of such other persons as may be appropriate. 
(8) Alternative service of the hearing order. If the 
respondent cannot be found, or if it appears that a person other 
than the respondent has custody of the person alleged to be 
restrained, the hearing order and any other process issued by the 
court may be served on the person having custody in the manner and 
with the same effect as if that person had been named as respondent 
in the action. 
(9) Avoidance of service by respondent. If anyone having 
custody of the person alleged to be restrained avoids service of 
the hearing order or attempts wrongfully to remove the person from 
the court's jurisdiction, the sheriff shall immediately arrest the 
responsible person. The sheriff shall forthwith bring the person 
arrested before the court to be dealt with according" to law. 
(10) Hearing or other proceedings. In the event that the 
court orders a hearing, the court shall hear the matter in a 
summary fashion and shall render judgment accordingly. The 
respondent or other person having custody shall appear with the 
person alleged to be restrained or shall state the reasons for 
failing to do so. The court may nevertheless direct the respondent 
to bring before it the person alleged to be restrained. If the 
petitioner waives the right to be present at the hearing, the court 
shall modify the hearing order accordingly. The hearing order shall 
not be disobeyed for any defect of form or any misdescription in 
the order or the petition, if enough is stated to impart the 
meaning and intent of the proceeding to the respondent. 
(d) Wrongful use of or failure to exercise public authority. 
(1) Who may petition the court; security. The attorney 
general may, and when directed to do so by the governor shall, 
petition the court for relief on the grounds enumerated in this 
paragraph (d). Any person who is not required to be represented by 
the attorney general and who is aggrieved or threatened by one of 
the acts enumerated in subparagraph (2) of this paragraph (d) may 
petition the court under this paragraph (d) if (A) the person 
claims to be entitled to an office unlawfully held by another or 
(B) if the attorney general fails to file a petition under this 
paragraph after receiving notice of the person's claim. A petition 
filed by a person other than the attorney general under this 
paragraph shall be brought in the name of the petitioner, and the 
petition shall be accompanied by an undertaking with sufficient 
sureties to pay any judgment for costs and damages that may be 
recovered against the petitioner in the proceeding. The sureties 
shall be in the form for bonds on appeal provided for in Rule 73. 
(2) Grounds for relief. Appropriate relief may be granted: 
(A) where a person usurps, intrudes into, or unlawfully holds or 
exercises a public office, whether civil or military, a franchise, 
or an office in a corporation created by the authority of the state 
of Utah; (B) where a public officer does or permits any act that 
results in a forfeiture of the office; (C) where persons act as a 
corporation in the state of Utah without being legally 
incorporated; (D) where any corporation has violated the laws of 
the state of Utah relating to the creation, alteration or renewal 
of corporations; or (E) where any corporation has forfeited or 
misused its corporate rights, privileges or franchises. 
(3) Proceedings on the petition. On the filing of a petition, 
the court may require that notice be given to adverse parties 
before issuing a hearing order, or may issue a hearing order 
requiring the adverse party to appear at the hearing on the merits. 
The court may also grant temporary relief in accordance with the 
terms of Rule 65A. 
(e) Wrongful use of judicial authority or failure to comply with 
duty. 
(1) Who may petition• A person aggrieved or whose interests 
are threatened by any of the acts enumerated in this paragraph (e) 
may petition the court for relief. 
(2) Grounds for relief. Appropriate relief may be granted: 
(A) where an inferior court, administrative agency, or officer 
exercising judicial functions has exceeded its jurisdiction or 
abused its discretion; (B) where an inferior court, administrative 
agency, corporation or person has failed to perform an act required 
by law as a duty of office, trust or station; or (C) where an 
inferior court, administrative agency, corporation or person has 
refused the petitioner the use or enjoyment of a right or office to 
which the petitioner is entitled. 
(3) Proceedings on the petition. On the filing of a petition, 
the court may require that notice be given to adverse parties 
before issuing a hearing order, or may issue a hearing order 
requiring the adverse party to appear at the hearing on the merits. 
The court may direct the inferior court, administrative agency, 
officer, corporation or other person named as respondent to deliver 
to the court a transcript or other record of the proceedings. The 
court may also grant temporary relief in accordance with the terms 
of Rule 65A. 
(4) Scope of review. Where the challenged proceedings are 
judicial in nature, the court's review shall not extend further 
than to determine whether the respondent has regularly pursued its 
authority. 
(c) 1953-1993 By The Michie Company 
AMENDMENTS AND ARTICLE OF THE CONSTITUTION 
0£ THE UNITED STATES OF AMERICA 
AMENDMENT VI 
[Rights of accused] 
In all criminal prosecutions, the accused shall enjoy the right 
to a speedy and public trial, by an impartial jury of the State 
and district wherein the crime shall have been committed, which 
district shall have been previously ascertained by law, and to 
be informed of the nature and cause of the accusation; to be 
confronted with the witnesses against him; to have compulsory 
process for obtaining witnesses in his favor, and to have the 
Assistance of counsel for his defence. 
